MEMORANDUM OF LAW-ATTORNEY-CLIENT PRIVILEGED

To:

City of Albuquerque Charter Review Task Force

From:

Robert Kidd, Assistant City Attorney

Date:

April 20, 2009

Re:
Amending the City Charter/Election Code definition of Measure Finance Committee

Issue:
What impact would the proposed changes to the definition of Measure Finance 

Committee (“MFC”), have on the regulation of the activities of those groups?

Summary:  The proposed amendment to the definition of the term Measure Finance Committee

contained in the City Charter in Article XIII Election Code would not substantially change the way in which Measure Finance Committees are currently regulated.  The definition of the term “person” stated in the Election Code already captures the groups listed in the proposed amendment and the activities listed already trigger the registration requirement for MFCs.  The only possible change to the current system that the proposed amendment would create is the limitation of the activity occurring within 120 days of a municipal election.  

Proposed Changes:  The current proposal would change the definition of “Measure Finance Committee” in the following way (changes shown in bold underline):

(k) “Measure Finance Committee” means any corporation, partnership, limited liability partnership, limited liability company, political committee or any person or combination of two or more persons acting jointly to distribute any communication broadcasted via the Internet,  by television or radio, printed in a newspaper or on a billboard, directly mailed or delivered by hand to personal residences or otherwise distributed within one hundred twenty days (120) days of any municipal election or is in aid of or in opposition to the effort of anyone seeking to have their name placed on the ballot for city office, a petition to place a measure on the ballot pursuant to Article III of this Charter, voter approval or disapproval of one or more measures on the ballot and/or the election to, or recall from, office of one or more candidates for office when such person or people have accepted contributions in excess of $250 or make expenditures in excess of $250 for any of the purposes listed heretofore.

Pursuant to the last meeting of the Task Force, it is understood that “or” after the term “municipal election” would be deleted as this implies that any communication (including those for non-political purposes) would require the sponsor of the message to register as a measure finance committee.

Discussion:  The proposed amendment would not capture any activities or groups not already contemplated in the Election Code as constituting an MFC.  The amended language calls for “corporation, partnership, limited liability partnership, [and] limited liability company,” to be included in the types of groups that would have to register as an MFC if they engaged in certain activities.  However, the definition of the term “person” contained in the next section of the Election Code already includes those types of organizations.  

“Person” is defined as “any individual, cooperative association, club, corporation, company, firm, partnership, joint venture syndicate, profit or nonprofit organization, or other entity.”(emphasis added)  As such, the types of organizations named in the proposed amendment are already required to register as MFCs if they engage in certain activities.

The second part of the proposed amendment to the definition of MFC concerns the distribution of any communication by many different means in aid of or opposition to a candidate or measure.  While this language might add a certain amount of clarity to the types of activities that would trigger the registration requirement for an MFC, the current language again contemplates such activities as being sufficient to warrant MFC registration.  In order to be considered an MFC under the current language all that is required is that any person merely “act” in aid of or opposition to a candidate or measure, and have accepted a contribution or made an expenditure in excess of $250.  The term “act” would seemingly encompass all of the actions listed in the proposed amendment.

The final portion of the proposed change to the MFC definition includes a 120 day time period prior to “any municipal election” to trigger the registration requirement.  This language would constitute a substantive change to the current definition in that any person or organization acting in aid of or opposition to a candidate or measure outside of the 120 days would presumably not have to register as an MFC unless their actions fell within the 120 day time period.  While this change does not present any particular legal issues, it will be for the Task Force to decide whether or not this type of restriction is one that they would recommend to the City Council.  The current language does not contain this 120 day band around the activities and so this amendment, if approved, might restrict the number of groups that would have to register as MFCs even if they engaged in the conduct contemplated by the definition.

Conclusion:  The proposed change to the definition of Measure Finance Committee contained in the Election Code of the City Charter would not substantively change the types of groups or activities that would trigger the registration and disclosure requirements that currently exist for measure finance committees.  The inclusion of the 120 day period prior to a municipal election might restrict the number of groups that would be required to register as a Measure Finance Committee as groups engaging in conduct in aid of or opposition to a candidate or measure that occurs outside of the 120 days would not be required to register as a Measure Finance Committee.

